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Where a product offered by a large business 
conforms to all expressed requirements of 
unrestricted line item in a solicitation 
for multiple award contracts under the 
Federal Supply Schedule, it may n o t  be 
rejected solely because of the agency's 
previously unexpressed concern that accept- 
ance might adversely impact another line 
item which has been set aside for small 
business firms. 

Polaroid Corporation protests the rejection of its 
offer submitted in response to solicitation N o .  3YC-82-N- 
020 which was issued by the General Services Administra- 
tion (GSA). This solicitation for photographic equipment 
contemplated indefinite quantity, multiple award schedule 
(MAS) contracts under the Federal Supply Schedule program. 
The solicitation's Special Item Numbers ( S I N S )  with which 
t h i s  protest is concerned are S I N  20-219 (219) for "Cam- 
eras, Still Picture, Self-?recessing" and SIN 20-216 
(216) for "Cameras, Identification, Self-Processing." 
SIN 216 is a total small business set-aside. Polaroid, a 
large business, proposed several models for 219, which 
was unrestricted, and received an award for  two of its 
models. Polaroid's Miniportrait model was excluded from 
award under 219 because GSA believed it could be more 
appropriately listed under 216. Polaroid argues that its 
Miniportrait camera meets the description for 219 as well 
as 216 and that the exclusion of this camera from 219 was 
arbitrary and capricious. 

We sustain this protest. 
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Under t h e  MAS program c o n d u c t e d  by  GSA, a number of 
commercial firms are awarded  i n d e f i n i t e  q u a n t i t y  contracts 
for  a p a r t i c u l a r  p r o d u c t  c a t e g o r y .  P r i c e s  a re  b a s e d  on  
n e g o t i a t e d  minimum d i s c o u n t s  off t h e  v e n d o r s '  commercial 
prices. A g e n c i e s  se lect  t h e  p a r t i c u l a r  p r o d u c t  t h a t  best  
meets t h e i r  n e e d s  and  o r d e r  d i r e c t l y  from t h e  c o n t r a c t o r s .  
The p u r p o s e  o f  t h e  MAS p rogram is  t o  d e c r e a s e  agency  o p e n  
m a r k e t  p u r c h a s e s  by o f f e r i n g  a wide  v a r i e t y  o f  commercial 
p r o d u c t s  a t  pr ices  lower t h a n  o t h e r w i s e  a v a i l a b l e  and  t o  
make commercial items a v a i l a b l e  when it is impracticable t o  
d r a f t  a d e q u a t e  s p e c i f i c a t i o n s  f o r  f o r m a l l y  a d v e r t i s e d  or 
n e g o t i a t e d  p r o c u r e m e n t s .  A l t h o u g h  t h e  G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n  P r o c u r e m e n t  R e g u l a t i o n s  (GSR) p r o v i d e  t h a t  
t h e  e v a l u a t i o n  and  award  o f  F e d e r a l  S u p p l y  S c h e d u l e  con- 
t rac t s  s h a l l  be i n  a c c o r d a n c e  w i t h  t h e  no rma l  p r o c e d u r e s  
g o v e r n i n g  f o r m a l  a d v e r t i s i n g  and  n e g o t i a t i o n ,  - see 4 1  C.F.R. 
S SA-73.301, a MAS c o n t r a c t  is g e n e r a l l y  awarded  t o  a n y  
v e n d o r  t h a t  o f f e r s  price d i s c o u n t s  comparable to  t h o s e  
o f f e r e d  by other  v e n d o r s .  

The s o l i c i t a t i o n  h e r e  s t a t e s  t h a t  t h e  Government may 
make m u l t i p l e  a w a r d s  t o  t h o s e  r e s p o n s i b l e  o f f e r o r s  wnose 
offers  c o n f o r m i n g  t o  t h e  r e q u e s t  f o r  proposals, would b e  
most a d v a n t a g e o u s  t o  t h e  Government ,  t a k i n g  i n t o  c o n s i d e r a -  
t i o n  t h e  m u l t i p l i c i t y  and  c o m p l e x i t y  of t h e  e q u i p m e n t  and  
t h e  d i f f e r e n c e s  i n  p e r f o r m a n c e  r e q u i r e d  t o  accomplish t h e  
r e q u i r e d  e n d  r e s u l t s ,  p r ice ,  c o m p l i a n c e  w i t h  t h e  d e l i v e r y  
r e q u i r e m e n t s  and  other  p e r t i n e n t  f a c t o r s .  S e e  .--- v GSPR, 4 1  
C.F.R. S SA-73.217-2. The s o l i c i t a t i o n  d o e s  n o t  l i m i t  a n  
o f f e r o r  f rom o f f e r i n g  t h e  same camera for  s e v e r a l  d i f f e r e n t  
SIiJs or s e v e r a l  d i f f e r e n t  cameras f o r  t h e  same S I N .  

GSA a r g u e s  t h a t  i n c l u d i n g  t h e  M i n i p o r t r a i t  camera 
u n d e r  219 would c i r c u m v e n t  t h e  purposes o f  s e t t i n g  a s i d e  
216 for  small  b u s i n e s s e s ,  from which  P o l a r o i d  was e x c l u d e d ,  
b e c a u s e  t h e  a g e n c i e s  c o u l d  c o n t i n u e  t o  o b t a i n  t h e  Mini-  
por t ra i t  camera by o r d e r i n g  i t  u n d e r  219 rather t h a n  u n d e r  
216. T h i s  c o n c e r n  is  n o t  w i t h o u t  f o u n d a t i o n  b e c a u s e  t h e  
c a t e g o r y  i n  which  a p r o d u c t  is  l i s t e d  does n o t  p r e c l u d e  a n  
a g e n c y  f rom a c q u i r i n g  i t  f o r  o t h e r  u s e s .  J.J. B r o d e r i c k  
Company, 3-205209, Augus t  1 0 ,  1 9 8 2 ,  82-2 CFD 120.  
c o n t e n d s  t h a t  t h e  M i n i p o r t r a i t  camera f i t s  t h e  d e s c r i p t i o n  
of 216 be t te r  t h a n  219 b e c a u s e  cameras o f f e r e d  u n d e r  219 
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g e n e r a l l y  have o n l y  a s i n g l e  l e n s  c a p a b i l i t y  w h i l e  t h e  
M i n i p o r t r a i t  camera h a s  d u a l  or  quad l e n s  c a p a b i l i t y ,  a 
l a m i n a t o r  and a d i e  cu t te r  f o r  c u t t i n g  t h e  r e s u l t a n t  
i d e n t i f i c a t i o n  c a r d s .  GSA p o i n t s  o u t  t h a t  P o l a r o i d ’ s  
c u r r e n t  GSA c a t a l o g  under  a n o t h e r  c o n t r a c t  s ta tes  t h a t  
t h e  p r imary  f u n c t i o n  of  t h e  M i n i p o r t r a i t  camera is t o  
t a k e  s e l f - p r o c e s s i n g  pho tographs  f o r  u s e  i n  p a s s p o r t s  
and v i s a s .  

P o l a r o i d  c o n t e n d s  t h a t  t h e  s o l i c i t a t i o n  d i d  n o t  
res t r ic t  219 o n l y  t o  cameras w i t h  a s i n g l e  l e n s  capa- 
b i l i t y  and p o i n t s  o u t  t h a t  i ts M i n i p o r t r a i t  camera h a s  
been a c c e p t e d  under  219 f o r  a p p r o x i m a t e l y  10 y e a r s .  I t  
n o t e s  t h a t  GSA does  n o t  a r g u e  t h a t  t h e  camera l a c k s  any 
s p e c i f i e d  charac te r i s t ic  f o r  219 and t h a t  t h e  s o l i c i t a t i o n  
gave  no  i n d i c a t i o n  t h a t  a m u l t i p u r p o s e  camera c o u l d  n o t  be 
s u b m i t t e d  under 219. P o l a r o i d  asserts t h a t  i f  GSA d e s i r e d  
t o  l i m i t  t h e  scope  o f  219 so as  t o  p r o t e c t  t h e  e f f e c t i v e -  

-: n e s s  o f  t h e  small b u s i n e s s  s e t - a s i d e  under  216, it shou ld  
have done so i n  t h e  s o l i c i t a t i o n .  

Where a procurement  h a s  n o t  been set  a s i d e  f o r  small 
b u s i n e s s  and t h e  s o l i c i t a t i o n  d o e s  n o t  p r o v i d e  f o r  s p e c i a l  
c o n s i d e r a t i o n  o f  small  b u s i n e s s  f i r m s ,  t h e  agency h a s  no 
l e g a l  b a s i s  for  g i v i n g  p r e f e r e n t i a l  t r e a t m e n t  t o  s m a l l  
b u s i n e s s  f i r m s  i n  t h e  se lec t ion  p r o c e s s .  Umpqua Research  
C o r p o r a t i o n ,  B-199014, A p r i l  3 ,  1981,  81-1 CPD 254. 

broad  and w h i l e  it r e f l e c t s  a n  a t t e m p t  t o  l e a v e  much t o  t h e  
d i s c r e t i o n  of  t h e  agency ,  i t  is  our  view t h a t  it c a n n o t  be 
r e a s o n a b l y  i n t e r p r e t e d  a s  in fo rming  o f f e r o r s  t h a t  t h e i r  
conforming cameras may be exc luded  from 219 s o l e l y  because  
o f  t h e  p o s s i b l e  a d v e r s e  impact  on t h e  s e t - a s i d e  p o r t i o n  of  
t h e  procurement .  R e l i a n c e  upon t h i s  conce rn  as  t h e  bas i s  
for r e j e c t i n g  P o l a r o i d ’ s  camera v i o l a t e s  t h e  fundamental  , 

p r i n c i p l e  t h a t  a l l  e v a l u a t i o n  f a c t o r s  be made known i n  
advance so t h a t  a l l  c o m p e t i t o r s  can  compete on a n  e q u a l  
basis.  - See  ---- Nor the rn  V i r g i n i a  -- Van - - L i n e s ,  Inc . ,  -- B-204518, 
December 2 1 ,  1981, 81-2 CPD 485. 

The b a s i s  f o r  award a s  s t a t e d  i n  t h e  s o l i c i t a t i o n  is 

The p r o t e s t  is s u s t a i n e d .  

- 3 -  



B-209753.3 

S i n c e  t h e  m a j o r i t y  of t h e  c o n t r a c t  y e a r  h a s  p a s s e d ,  
we are n o t  reconunending any c o r r e c t i v e  a c t i o n .  
recommending t h a t  t h e  agency  t a k e  s teps  to  avo id  t h i s  
s i t u a t i o n  from a r i s i n g  a g a i n .  

W e  are 

Cornp t r o l  lev Gdne ra l  
of t h e  Uni ted  States  
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